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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: 


1. Whether the ‘District Court violates constitutional and common 
law guaranties of vested rights by an Order granting the motion of a 
trustee requiring return by the distributee of a vested remainder 
estate distributed to appellant as only member of a class in esse at 
termination of the trust, for redistribution to agents of the trustee 
claiming as the personal representatives of deceased remaindermen; 


and 


2. Whether patently self-serving questioning of a previously 
unquestioned residuary clause in a will by the trustee of the preceding 
particular estate is fraud when presented to require return of the 
corpus, five years after partial distribution to the only remainderman 
in esse, for redistribution to its agents claiming as personal represen- 


tatives of remaindermen dying before termination of the trust on 


grounds that their vested rights were not divested by death but continued 


in abeyance of seisin, and the misrepresentation that the remainderman 
was entitled only as beneficiary of the trust and not to final distribution 


of a vested remainder. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,292 


DIANA KEARNY POWELL, 
Appellant, 


NATIONAL SAVINGS AND TRUST COMPANY, 
Successor Trustee, 


Appellee. 


Appeal from Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under the Act of October 
31, 1951, c. 655, sec. 48, 50(a), 65 Stat. 726, 727, 28 U.S.C.A. 1291, 1294, 
providing for appeals of right from final orders of the United States Dis- 
trict Court for the District of Columbia. | 
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Appeal is taken upon constitutional grounds (Br. 3, 4 ) from a 
final Order of the United States District Court for the District of Colum- 
bia entered November 15, 1963 (JA 12), which requires return of a vested 
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remainder partially distributed to the only remainderman in esse (JA 
5, 9) for redistribution by the trustee of the preceding particular estate 
to the personal representatives of remaindermen who predeceased the 
termination of the trust (JA 5, 10). Notice of Appeal was filed Novem- 
ber 18, 1963 (JA 13). 


STATEMENT OF THE CASE 


Appellee, the National Savings and Trust Company, trustee of a 
trust created under the will of appellant's grandmother, Diana Kearny 
Powell (JA 2-4), and terminated September 1, 1958 by the death of Lucy 
Powell, the last trust beneficiary (JA 5, 8), seeks to reclaim from ap- 
pellant Diana Kearny Powell the distributed portion of the corpus of the 
estate distributed by order of court to appellant, the only member in 
esse of the class designated in the will to take the remainder upon ter- 
mination of the preceding particular estate (JA 3, 8). Appellant is sub- 
stituted remainderman in the vested rights of her father, William Glas- 
gow Powell, who died May 11, 1955, two-thirds being retained by the 
trustee pending investigation to determine if two missing remaindermen, 
Owen Bullitt Powell'and George Cuthbert Powell, were living or were 
survived by issue entitled to share with appellant in the corpus. (Third 


Annual Report of the Successor Trustee, approved April 15, 1959.) In- 


vestigation showed the missing heirs both dead without surviving issue 
prior to termination of the trust (JA 5, 8, 9). 


Thereafter, on September 17, 1959, appellee and counsel for the 
executors of the estate of Lucy Powell (who also represented and still 
represent appellee bank in managing assets of the estate of Diana Kearny 
Powell located in Cape May, New Jersey, Ancillary Administration of 
Lucy Powell, Adm. No. 96790 in this Court) represented to the court 
that the will of Diana Kearny Powell disclosed partial intestacy as to 
remaindermen dying without issue, representing in effect that the vested 
future estate granted them in the will of Diana Kearny Powell was not 
divested by death, but remained held by them in abeyance of the seisin 


: 


from the time of death until termination of the preceding particular 
estate held in trust by appellee, when it became distributable to the 
agents of the trustee in the capacity of personal representatives of 
the deceased remaindermen instead of to members in esse of the class 
named in the will (JA 6, 7, 9-10). 


This theory was upheld, in reliance upon misrepresentations of the 
facts (J.A. 5; Br. 11,12) and the wording of the will (JA 3, 6-7, 9-10), 
set forth in the opinion of this Court in Case No. 16,071, Powell v. Na- 
tional Savings and Trust Company, et al., 111 U.S. App. D.C. 290, 248. F. 2d 
412, pet rhg, en banc den., pet. for cert. den., 368 U.S. 946, 7, L.Ed. 2d 
343, 82 S. Ct. 387, pet. for rehearing of Pet. for cert. den. 368 U.S. 
1005, 7 L. Ed. 2d 547, 82 S. Ct. 597, appellee National Savings and Trust 
Company and its agents opposing all attempts to correct the errors. 


Upon this decision predicated upon patent error, and by | further 
misrepresentation implying appellant received partial distribution as 
beneficiary of the now terminated trust (JA 12), instead of as substi- 
tuted remainderman entitled by testamentary grant to immediate title 
and possession of the vested remainder (JA 3, 5, 8), appellee obtained 
the order of the District Court, November 15, 1963 (JA 12), requiring 
appellant to return to it as trustee of the expired trust, title and pos- 


session of property distributed to her five years earlier as only mem- 


ber in esse of the class designated under the testamentary grant to take 
the remainder (JA 3-8-9), for redistribution to appellee and its agents. 
(JA 7, 9, 11). Appeal is taken from this Order, noted November 18, 
1963, on the ground that it deprives appellant of vested rights in viola- 
tion of constitutional and common law rights (J. A. 13). 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


U.S.C., Constitution of the United States, Article I, sec. 10: 


"No State shall... pass any... law impairing the 
obligation of contracts." 


U.S.C., Constitution of the United States, Amendment 5: 


"No person shall be . . . nor be deprived of life, 
liberty, or property, without due process of law, 
nor shall private property be taken for public use, 
without just compensation." 


District of Columbia Code (1961 Ed.), Title 45, 45-812 — Vested 
and Contingent Future Estates: 
‘A future estate is vested when there is a person 
in being who would have an immediate right to the 
possession of the land upon the expiration of the in- 
termediate or precedent estate, or upon the arrival 
of a certain period or event when it is to commence 
in possession. It is contingent when the person to 
whom or the event upon which it is limited to take 
effect in possession or become a vested estate is 
uncertain. (Mar. 3, 1901, 31 Stat. 1351, ch. 854, 
1022.) 


STATEMENT OF POINTS ON APPEAL 


Appellant states as points on appeal that the Honorable District 


Court erred: 


1. In entering judgment of November 15, 1963, that would de- 
prive appellant Diana Kearny Powell of the entire remainder estate of 
her grandmother, Diana Kearny Powell, deceased, which entire estate 
by the terms of the will of her grandmother became vested in herfinally 


andin fee as the only remainderman, who being substituted in the rights 
» 

of her father named in the will, was in being and capable of inheriting 

at the time of termination, in 1958 by the death of the life beneficiary, 


S | 
Lucy Powell, of the trust estate vested in the successor trustee, 
thereby depriving appellant Diana Kearny Powell of a vested interest, 
contrary to law and in violation of her rights under the Constitution of 


the United States. 


2. In entering Judgment of November 15, 1963, when it was pred- 
icated upon the patent fraud and misrepresentation of the successor 


trustee, and the mistake of the court. 


SUMMARY OF ARGUMENT 


I. 


Constitutional question. Appellant's estate in remainder, vested 
in her by testamentary grant as remainderman in esse at the termina- 


tion of the preceding particular estate and partially distributed, isa 
vested right protected by constitutional and common law guaranties 


of due process. 


I. : 
| 


Grant to a class. The testamentary grant in the will of Diana 
Kearny Powell, deceased of a remainder estate limited to take effect 
immediately upon termination of the preceding particular estate, and 
subject to open and let in issue of deceased remaindermen, is a grant 
to a class entitling appellant as only remainderman in esse at! termina- 
tion of the trust to the entire corpus of the estate. | 

Vested future interests divest at death prior to termination of 
the preceding particular estate. The vested future interests of the de- 
ceased remaindermen divested at their death before termination of the 
trust, and could not be held in abeyance of the seisin, subject to claims 
by persons unascertained and unascertainable from the four corners 


of the will, claiming under separate instruments. 


IV. 


The interest of the trustee ends with the trust. The legal title 
of the successor trustee of the estate of Diana Kearny Powell, de- 
ceased, ended with termination of the trust by death of the trust bene- 
ficiary, at which time appellant as only remainderman in esse had im- 
mediate right to title and possession. 


V. 


Self-serving misrepresentations by the trustee causing factual 


errors by the Court, are grounds for reversal. Error of the court, 


induced by self-serving and fraudulent misrepresentations of the suc- 
cessor trustee as to'status of the parties and the wording of a testa- 
mentary grant in remainder, to give color of title to its agents claim- 
ing as personal representatives of deceased remaindermen and to aug- 
ment its fees, are grounds for reconsideration and reversal of decisions 
made in reliance on the misrepresentations. 


ARGUMENT 


I. | 
Constitutional question. Appellant's estate in remainder, vested 
in her by testamentary grant as remainderman in esse at the termina- 
tion of the preceding particular estate and partially distributed, is a 
vested right protected by constitutional and common law guaranties of 


due process. | 


Appellee, the National Savings and Trust Company, seeks to re- 
claim a vested remainder already partially distributed to appellant 
with Court approval upon an accurate statement of the facts at time 
of distribution, and has by various misrepresentations obtained an 
order of the United States District Court significantly entitled "Petition 
of Successor Trustee to require beneficiary of trust estate to return 
overpayment" (JA 12), but in fact attempting to reclaim by the trustee 
of a trust terminated by death of the trust beneficiary in 1958, the cor- 


pus of the estate partially distributed with court approval to the only 


remainderman in esse, appellant (JA 5, 8). The purpose of this re- 
claim is redistribution to the executors of the estate of Lucy Powell, 
the deceased trust beneficiary. The significance of this purpose be- 
comes apparent when the elusive fact is shown that the agents of the 
trustee bank handling the assets of the estate of Diana Kearny Powell, 
deceased, located in Cape May, New Jersey, are the same individuals 
who prepared and administered the estates of Aimee Powell and Lucy 
Powell, and drafted their wills, andwho now claim, as executors and trust- 
ees appointed by the will of Lucy Powell, the major part of the estate in 


remainder granted by the will of Diana Kearny Powell to take effect 
upon termination of the trust. The will of Lucy Powell is of record 
in this jurisdiction in Ancillary Administration No. 96790, and is part 
of the record in this case as part of Exhibit D of appellant Diana 
Kearny Powell's original motion filed August 30, 1959, for distribu- 
tion of the corpus (JA 6-10). : 


8 


The Constitution of the United States, Amendments 5 and 14, re- 
affirm the common law guaranty that private vested property may not 


be taken without due process of law (Br. 4 ). Chief Justice Marshall, 
delineating the inviolability of vested rights in Trustees of Dartmouth 
College v. Woodward, 4 Wheat. 518, 4 L. Ed. 629, applies the contract 
clause, Article I, section 10 of the Constitution (Br. 4) to the question. 
By substituting the appointment of the successor trustee in lieu of the 
granting of the Dartmouth College charter, the language of the opinion 
is peculiarly applicable. We quote these passages: 


"The charter is granted, and on its faith the 
property is conveyed. Surely in this transaction 
every ingredient of a complete and legitimate con- 
tract is to be found." 


The opinion continues: 


"The opinion of the court, after mature delib- 
eration, is that this is a contract, the obligation of 
which cannot be impaired without violating the Con- 
stitution of the United States. 


The facts constituting impairment are delineated: 


"The management and application of the funds ... 
which are placed by the donors in the hands of trust- 
ees... are placed by this act under the control of 
the Government of the State. The will of the State is 
substituted for the will of the donors in every essen- 
tial... 


And finally the Chief Justice summarizes the issue: 


‘This may be for the advantage of this college 
in particular, and may be for the advantage of litera- 
ture in general; but it is not according to the will of 
the donors, and is subversive of that contract on the 
faith of which their property was given. ... 


" ...It results from this opinion that the acts 
of the legislature of New Hampshire... are repug- 
nant to the Constitution of the United States..." 
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The inviolability of vested rights upheld in the Dartmouth College 
case is equally applicable under the Fifth and Fourteenth Amendments 
of the Constitution. In Ochoa v. Hernandez, 230 U.S. 139, 161, 57 L. Ed. 
1427, 33 S. Ct. 1033, under closely similar circumstances to the instant 
case, the Supreme Court applied the protection of the Fifth Amendment 


(Br. 4) to vested property rights under a will holding: 


" |. the effect of the judicial Order was precisely | 
the same as if the Military Governor had declared 
that the property in question should be taken from 
the lawful owner and given to the fraudulent occu- 
pant.” 


In that case, the Court ruled: 


"Without the guaranty of ‘due process’ the right’ 
of private property cannot be said to exist, in the 
sense in which it is known to our laws. The princi- 
ple, known to the common law before Magna Charta,| 
was embodied in that charter (Coke 2 Inst. 45, 50), | 
and has been recognized since the Revolution as 
among the safest foundations of our institutions. 
Whatever else may be uncertain about the defini- 
tion of the term 'due process of law,' all authori- 
ties agree that it inhibits the taking of one man’s | 
property and giving it to another contrary to settled; 
usages and modes of procedure..." 


Application of the "due process clause" of the Fifth Amendment, to the 


Courts of the District of Columbia, is well settled. U.S.C.A. Constitu- 
tional Amendments 5, 14, and cited cases. 


It is submitted that appellant's vested remainder estate is pro- 
tected by the guaranties of the Constitution and the common law from 
the claim of the trustee and its agents. 
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0. 

Grant to a class. The testamentary grant in the will of Diana 
Kearny Powell, deceased, of a remainder estate limited to take ef- 
fect immediately upon termination of the preceding particular estate, 
and subject to open and let in issue of deceased remaindermen, is a 
grant to a class entitling appellant as only remainderman in esse at 
termination of the trust to the entire corpus of the estate. 


Appellant, who under the will of Diana Kearny Powell, deceased 
(JA 3), was substituted as remainderman in the rights of her father, 


a named remainderman, was the only member of the class so desig- 
nated by the will who was in esse at termination in 1958 of the pre- 
ceding particular estate supporting the grant of the remainder (JA 5). 
Appellee, the National Savings and Trust Company, appointed as suc- 
cessor trustee on the death of the testamentary trustee, held the legal 
title of the trust on the date of its termination by the death of Lucy 
Powell, the beneficiary of the trust (JA 8). The trust estate had been 
in effect for more than fifty years at its termination. The will was 
drafted with great skill, foresight, and specificity to provide for every 
possible contingency and to protect against failure on the one hand and 
encroachment by collateral claimants on the other, the interests of 
each member of the class, the five children of testatrix — all adolescent 
or in their early twenties at the time of drafting of the will in 1895, and 
providing to open and let in descendants of a deceased child or children 
(JA 2-4). Such a provision is characteristic of a grant to a class, as 
distinguished from grants to individuals, even though naming the five 
children (presumably to provide for the contingency that a child might 
die before the testatrix leaving descendants unprovided for, or the mar- 
riage and death with surviving issue of one of the daughters before ter- 
mination of the trust) (JA 3). 
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| 
In the construction of residuary grants ina will, a “class in its 
ordinary acceptation" is defined in Corpus Juris as follows: 
| 
"| | a number or body of persons with common 
characteristics or in like circumstances or having 
some common attribute, and as applied to a devise, 
it is generally understood to mean a number of per-| 
sons who stand in the same relation to each other or 
to the testator." 96 C.J.S., p. 240, note 27. 
| 
The same authority specifies that: 
". ,. the gift is toa class... if it appears from the 
whole will that the testator's intention was that per- 
sons named were to take in that manner and that the 
enumeration or designation was merely for the pur-| 
pose of fixing with certainty the members of the 
class..." 96 C.J.S., p. 27. 


Padgett v. Hatton, 36 S.E. 2d 664, 665, 200 Ga. 209, holds: | 
| 
| 
| 


"A vested remainder ... may be to a class which 

is subject to open and take in additional remainder- 

men after the time the estate becomes vested.” 
The same rule is cited in King v. First National Bank of Morristown, 
38 A.2d 445, 447, 448, 135 N.J. Eq. 319, particularly in point gince the 
decision is in the state in which the realty is located. 

The only reasonable reading of the residuary clause under which 
distribution was made to appellant five years prior to the present order 
of the District Court is that it is a vested remainder to a class, as de- 
fined in the quoted authorities, all bearing the same relationship to the 
testatrix, and including all who were her descendants, and only them. 
Such an interpretation is the only one which conforms to the rule that: 


"A will should not be construed so as practically to 
cut off the residuary legatee... | 


| 
"A residuary clause in a will must be interpreted in 
the light of the obvious intention of the testator and 
courts of equity cannot permit the disposition of the 
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residue to defeat the testator's intention or so as to, 
in effect, perpetrate a fraud.” 96 C.J.S. sec.796, p. 
218 "Residuary Clause - Construction." 


I. 


Vested future | interests divest at death prior to termination of 
the preceding particular estate. The vested future interest of the de- 


ceased remaindermen divested at their death before termination of the 
trust, and could not be held in abeyance of the seisin, subject to claims 
by persons unascertained and unascertainable from the four corners 
of the will, claiming under separate instruments. 


The qualifications of a vested future interest have been carefully 
defined, of which the prime requisite is that the person be in esse, so 
that seisin can be instantly asserted when the particular estate deter- 
mines. The generally accepted definition is: 


"A vested remainder is where a present inter- 
est passes to a certain and definite person, but to be 
enjoyed in futuro. There must be a particular estate 
to support it. The remainder must pass out of the 
grantor at the creation of the particular estate. It 
must vest in the grantee during the continuance of 
the estate, or eo instante that it determines." Poor 
v. Considine, 73 U.S. 458, 474, 6 Wall 458, 474; 18 
L. Ed. 869; Cuyler v. Ferrill, 6 Fed. Cas. 1088, 1090; 
Byrne v. France, 33 S.W. 178, 180, 131 Mo. 639. 


The requisites of a vested remainder are succinctly defined in Alex- 
ander v. Goellert, 100 P.2d 146, 148, 153 Kan. 202: 


"Where a life tenancy and remainders are carved out 
of an estate by will, and remaindermen are in esse, 
definitely ascertained, and nothing but their death be- 
fore termination of the life tenancy can defeat their 
title, the remainders thus created are vested remain- 
ders." 


In re Moore's Estate, 23 N.W. 2d 685, 687, 147 Neb. 434, holds: 


"There is a 'vested remainder,’ if the remainderman, 
being alive, will take at once if the life tenant were to 
die." 
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It is essential that the remainder be created by the same instrument 
as the particular estate upon which it is limited, as defined in King v. 
First National Bank of Morristown, 38 A.2d 445, 447, 448, A | N. J. Eq. 
319, "irrespective of any collateral event." 


For a remainder to be vested, there must be a person in esse 
capable of taking the corpus immediately upon termination of the pre- Zz 
ceding particular estate, and created by th the same instrument as the —__— 
eee The application of this rule precludes 
claims to vested rights dependent upon marriage, collateral relation- 
ships, or other wills; or the claim that a vested right continues to exist 
in a deceased person. No property would pass on death if this were the 
rule. The requisites for a vested remainder are further defined by the 
District of Columbia Code (1961 Ed.) Title 45, 45-812 (Br. 4). 


The instant case is distinguishable from Scott v. Powell, 80 U.S. 
App. D.C. 277, 182 F.2d 75, in which no remaindermen designated in 
the will were in esse at the termination of the life estate. J ewell v. 
Graham, 97 App. D.C. 391, 24 F.2d 257, cert. den. 48 S.Ct. 559, 277 
U.S. 596, 72 L.Ed. 1006, is very much in point, in that it holds that the} 
‘legatee of a deceased child who died before the life tenant tae no in- 
terest in the remainder estate. 


Appellee perverts logic in arguing that Pyne v. Pyne, 81 U.S. App. 
D.C. 11, 154 F.2d 297, 300, supports the contention that a remainderman, 


by his will, can defeat the interest of the substituted remainderman. This 
| 


Court ruled exactly the opposite, holding: 


|. we hold that upon the death of the testatrix, 
each designated remainderman took a vested re- | 
mainder in fee atmple subject to be divested in the | 


event of his death . . . prior to the death of the life | 
tenant..." 


and went on to say - 
"Since John Pyne's assignment to Henry Pyne car- 
ried John Pyne's interest only, it was ineffective as 


as against Jennifer Pyne upon the death of John Pyne 
| 
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prior to the death of Caroline C. F. Pyne [the life 
beneficiary]. . . . As the District Court held that 
John Pyne‘s interests were indefeasible, it follows 
that the decree must be reversed.” 
It follows that a judgment predicated upon a misstatement of the 


rule in the Pyne case should likewise be reversed. 


IV. 

The interest of the trustee ends with the trust. The legal title of 
the successor trustee of the estate of Diana Kearny Powell, deceased, 
ended with termination of the trust by death of the trust beneficiary, at 
which time appellant as only remainderman in esse had immediate right 
to title and possession. 


ST 


For nearly six years the National Savings and Trust Company, 
Successor Trustee of the estate of Diana Kearny Powell, deceased, has 
held two-thirds of the corpus of the estate without title. The will under 
which the successor trustee held title until the death of the trust bene- 
ficiary, Lucy Powell, on September 1, 1958 (J.A. 2, 3) provided for dis- 
position of the corpus to named remaindermen, and the issue of de- 
ceased remaindermeén, who under the terms of the will and applicable 
law were, if in esse, entitled to immediate title and distribution. (JA 3) 
One-third of the corpus distributed to appellant in 1959, with retention 
of its allowable five per cent fee, appellee now seeks to reclaim through 
the order of the United States District Court from which this appeal is 
taken, misnamed (insofar as applicable to appellant) "Order Requiring 
beneficiary of trust estate to return overpaymen ."" The purpose and 
tenor of the Order, however, is the exact converse of what the title pur- 


ports, for the trustee bank seeks the recall of the remainder from the 


remainderman to whom it has been distributed, topay it to the personal 
representatives of the deceased life beneficiary of the trust, the exec- 
utors of the estate of Lucy Powell, who happen to be its agents, and one 
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might add with a claim of an additional fee approximately 20 per cent 
of the corpus, for its services. (Eighth Account, prepared April 4, 1963.) 
(JA 7, 10, 11) 


The reasoning by which the trustee now claims return of lan ex- 
pired trust from the distributee of the vested remainder on the ground 
of mistake in interpreting the will (JA 9) would be laughable were it 
not for the shocking realization that more docile victims of such per- 


version of facts would probably be induced to relinquish vested rights 
in property needed for their support under pressure of necessity and 


prolonged litigation. 


Under what title does the successor trustee claim return? What- 
ever the distribution of the corpus of the estate should be, it is certain 
that it is now no longer "trust property," and the trustee is holding two- 
thirds of it in conflict with the rights of the remaindermen to imme- 
diate title and possession, in conflict with its duty as trustee to protect 
the rights of the remaindermen. (JA 3) It is not a matter in the dis- 
cretion of the trustee, but one of basic vested rights. | 


i 
The duty of the trustee to bona fide remaindermen is stated in 
33 Am.Jur. p. 700 as follows: | 


"They [trustees] are equally bound to preserve the 
capital of the fund for the benefit of remaindermen — 
and to secure the usual rate of income upon safe 
investments for the tenant for life. . ." 

| 


Can it be questioned that this duty to the remainderman includes relin- 
quishment of title and possession by the trustee to appellant, the only 

remainderman in esse, without unnecessary delay or spurious conten- 
tions? (JA 9) 
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Vv. 

Self-serving misrepresentations by the trustee causing factual 
errors by the Court, are grounds for reversal. Error of the court, in- 
duced by self-serving and fraudulent misrepresentations of the succes- 
sor trustee as to status of the parties and the wording of a testamentary 
grant in remainder, to give color of title to its agents claiming as per- 
sonal representatives of deceased remaindermen and to augment its 
fees, are grounds for reconsideration and reversal of decisions made 
in reliance on the misrepresentations. 


The ultimate in sophism is accomplished by the Order of the Unit- 
ed States District Court from which this appeal is taken (JA 12). Pre- 
pared by the appellee, it is completely self-serving, and in fact presents 
the converse of the truth. It represents the apogee of the fallacies into 
which it induced the court by specious representations in Powell v. Na- 


tional Savings and Trust Company, et al., 111 U.S. App. D.C. 290, 246 
F.2d 412, cert. den. 368 U.S. 946, 7 L.Ed. 2d 343, 82 S.Ct. 387, pet. for 


rehearing of pet. for cert. den. 368 U.S. 1005, 7 L.Ed. 2d 547, 82 S.Ct. 
597, to render a decision riddled with misstatements of fact and law, 


and upon which it now relies, so that the end result of its trusteeship 
is"... to oppress the poor in judgment. . . that widows might be their 
prey and that they might rob the fatherless."” Is:10:2. Such conduct in 
a position of trust, in the words of the catechism "cries to heaven for 


redress." 


It is plain that the purpose of the trustee in questioning hitherto 
unquestioned property rights (JA 9) is to run up fees and charges (JA 7, 
10-12) and to blackmail appellant into relinquishing rights which the 
trustee was bound to respect and protect (JA 3). 


In the instant case, as in Gaine v. Payne, 86 U.S. App. D.C. 404, 
182 F.2d 246, 191 F.2d 482 (Mersch, vol. 2, p. 180) in the words of Cir- 
cuit Judge Proctor, 
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"The attorney's services contributed nothing 
to the estate. They did not create, enhance, pre- 
serve, or protect the estate in any way. The prop- 
erty was in actual possession of the trustee, await- 
ing distribution as the Court should direct. The ~~ 
claims of the opposing parties were wholly antag- 
onistic." 


The questioning of the interpretation of the will by the successor 
trustee was entirely spurious (JA 9), as the order here sought to be re- 
versed reveals, fo: partial distribution had already been effected with- 
out question except later by the trustee itself (JA 8-9), and the errors 


of fact into which it mislead the Court so riddle the opinion of this Court 


in Case No. 16,071, Powell v. National Savings and Trust Company, et 
al,, supra, that all semblance of the wording of the will (JA 2-4) and the 
facts of the case (JA 5) has been lost. We point out in the cited opinion 
of this Court sustaining the Order entered October 5, 1960 (JA 6-7) 
which is the basis for the present Order, such misstatements of fact 

as this: | 

| 

| 


"Nor can we give such weight as is urged to the 

"blood line’ argument, for if each of her children 
had been survived by one child, those children 
could have freely distributed this property out- 
side the blood line." 


This sentence speculates upon a contingency which could not have ex- 
isted and did not. The will provides for termination of the trust "upon 
the marriage of both daughters" (JA $), and therefore at a time lat least 
one could not be survived by children, or anyone else, because she 
would be in esse herself, at termination of the trust. 


Another misstatement of fact in the opinion of the Court includes 
all five children of testatrix as life beneficiaries: 


In 1958 the last surviving of five life tenants of 
the trust"... | 


Still further factual error is the assertion that appellant's father was 
| 
the last of the five children of testatrix to die: 
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“Appellant is the sole surviving child of William G. 
Powell, the last survivor of testatrix' five children." 


The death of William G. Powell on May 11, 1955, preceded the death of 
Lucy Powell, the trust beneficiary, on September 1, 1958, by more than 
three years (JA 5), during which three years appellant had a vested re- 
mainder as substituted remainderman under the ruling in the Pyne case, 
and therefore was a remainderman in esse at termination of the trust 
by the death of Lucy Powell, and entitled to immediate title and posses- 


sion. 


Further obfuscation of the facts induced by the misrepresentations 
of the appellee is the misapplication of the term "fee" and the law re- 
lating to it, topersonalty. Of the approximately $30,000 estate of testa- 
trix Diana Kearny Powell, only about ten per cent or $3,000 of the as- 
sessed value reported by the trustee in successive annual statements 
was in realty, and that located in Cape May, New Jersey. But the dif- 
ferences in the law relating to realty and personalty are immaterial in 
the instant case, because the law of trusts applies to both, and the title 
to real and personal property granted by the will to the trustee (JA 2, 3) 
and after the death of William Glasgow Powell, the testamentary trustee, 
held by appellee the National Savings and Trust Company as successor 
trustee, with consent of the then living life beneficiary Lucy Powell, and 
the sole remainderman in esse, appellant Diana Kearny Powell, pre- 
cluded the consummation of the vested future estate in remainder until 
termination of the trust by the death of the use beneficiary, Lucy Powell, 
at which time under the will and by operation of law the trustee became 
divested of the legal title held pur autre vie, Lucy Powell obviously was 
no longer use beneficiary since she couldn't take it with her, and title 
and the right to possession became immediately vested in the only re- 
mainderman in esse under the terms of the will. 


Upon these patent errors which the Court to date has declined to 
reconsider and correct because of the opposition of appellee, the Na- 
tional Savings and Trust Company, which has relied upon them to effect 
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its own self-serving ends to divert the estate into the hands of its agents, 
claiming as executors of the estate of Lucy Powell, appellee has further 
mislead the Court by drawing the Order here sought to be reversed in 
terms which effect exactly the reverse of what the Order purports to 

do (JA 12), and to completely frustrate the intent and specific wording 

of the testamentary grant (JA 2-3). This, then, is a violation of due 


process of law, summarized in its relation to construction of wills in 
Corpus Juris Secundum, 96 C.J.S. 796, p. 218: | 


"A residuary clause in a will must be inter- 
preted in the light of the obvious intention of the 
testator, and courts of equity cannot permit the 
disposition of the residue to defeat the testator's 
intention or so as to, in effect, perpetrate a fraud." 


Appellant invites the attention of the Court to these deceptions in 
the wording of the Order: 


1. The trust, and therefore the authority and title of the trustee 
have expired, and therefore the continuance of the term "Successor 


Trustee" is inaccurate. 
le 


2. The "beneficiary of the trust" was Lucy Powell, not Diana 
Kearny Powell, but Lucy Powell is deceased, and therefore there is no 
beneficiary of the trust, and if an overpayment has been made to the 
trust beneficiary, it should be recovered from the estate of Lucy 
Powell. 


3. There is no trust estate, the trust having expired with the 
death of Lucy Powell, the last trust beneficiary, but in its stead there 
is the remainder vested in appellant and distributable to her as only 


| 
remainderman in esse at termination of the trust. 


| 
4, There is no overpayment to appellant, or any payment of trust 
funds created under the will of Diana Kearny Powell, but distribution of 


the corpus in which appellant has a right of immediate title and posses- 


sion. | 
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5. There cannot be a "return" of finally distributed funds to the 
former trustee of an extinguished trust, but if it were turned over to 
the former trustee, it would be distributable only to appellant. 


6. The purpose of the Order is, and its effect would be, to with- 
draw distributed vested property from the rightful owner to pay exces- 
sive fees to the former trustee and to turn over the corpus of the estate 


to its agents claiming as personal representatives of the deceased bene- 


ficiary of the now defunct trust for their efforts in frustrating the intent 


of the testatrix and the vested rights of the remainderman. 


Such shockingly blatant fraud in a position of trust by a supposed- 
ly reputable institution such as the appellee exceeds the powers of ex- 


pression. 


CONCLUSION 


Appellant respectfully submits that upon the premises herein 
stated, it is the duty of this Court to reconsider and revise its errone- 
ous decision induced by misrepresentation and fraud of appellee and its 
agents, to remand this case to the District Court directing judgment in 
conformity with the facts and the testamentary grant in remainder to 
appellant and the guaranties of the Constitution and the common law, 
to reverse the order of the District Court requiring appellant to return 
title and possession of her vested remainder to the trustee of the ter- 
minated trust, and further to allow to appellant full recovery for all costs 
and fees, with interest thereon, for the expenses of defending her vested 
rights in five years of unnecessary litigation caused by misrepresenta- 
tions and fraud of appellee. 


DIANA KEARNY POWELL, pro se 


1500 Massachusetts Avenue, N.W. 
Washington, D.C. 20005 


Attorney at Law 
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EXHIBIT A 
{Filed Jan. 11, 1905, Register of Wills, D.C.] 
[Original will written in longhand] 


LAST WILL AND TESTAMENT 
OF DIANA KEARNY POWELL, WIDOW, OF 
WASHINGTON, D.C. 


I, Diana Kearny Powell, widow,of the City of Washington, in the 
District of Columbia, do make this my last will and testament: 

First: I direct my executor, hereinafter named to pay my funeral 
expenses and debts. 

Second: I give and devise unto my mother Mrs. Diana M. Kearny, 
for and during her natural life, the following real estate, viz: All those 
certain lots and pieces of ground in the city and county of Cape May, 
New Jersey, which were conveyed to me by my said mother by deed 
of October 28, 1891, of record in the Clerk's office of Cape May County, 
at Cape May Court House, New Jersey, in Book 98 of Deeds, pages 455 


et seq;, and also all that certain tenement and parcel of ground in the 


city of St. Louis, Missouri, which was conveyed to me by my said mother 
by deed of May 20, 1895, being known and distinguished as lot forty one 
(41) and parts of lots forty (40) and forty-two (42) in Block Nine Hundred 
and Twenty Two (922) being a piece of land fronting on the south side 

of Pine Street fifty feet (50 ft:), by a depth of one hundred and nine 
33/100 feet (109 33/100 ft:) to an alley, improved by a three story 

brick dwelling, known as No. 2340 Pine Street in said city of St. Louis, 
Missouri. 

Third: Upon 'the death of my said mother, and the termination of 
her life estate hereinabove devised, or immediately upon my own death, 
should I survive her, I give and devise the above described property in 
Cape May, New Jersey, and in St. Louis, Missouri, unto my son William 
Glasgow Powell, and his heirs forever, in and upon the trusts hereinafter 
declared in the next succeeding and residuary clause hereof. 


| 
: | 
Fourth: All the rest and residue of my estate, real personal and 
mixed, of whatsoever kind and description and wheresoever situate, of 
which I now am or at the time of my death may be seized and possessed, 
I give, devise and bequeath unto my said son William Glasgow Pomel, 
and his heirs forever, in and upon the following trusts viz: first, to 
collect and reduce into money all the personalty and the same to safely 
invest, and from such investment and from the realty hereby devised, 
to collect the profits, income and rents, and after deducting and. paying 
therefrom all costs and charges necessary for the preservation of the 
property, including taxes, levies, assessments, insurance and repairs, 
and his own proper expenses and commissions, s econdly, to pay the net 
residue in equal parts semi-annually, to my two daughters, Aimee 
Elizabeth Powell and Lucy Powell, to each one-half, until the marriage 
or death of either, whichever event shall first happen, and thirdly, upon 
the marriage or death of one of my said daughters, then and thereafter 
to pay the whole of said net income, semi-annually, to the other daughter, 


if alive and unmarried, and upon the marriage or death of both daughters, 
then fourthly & finally to divide the said property absolutely and in fee, 
either in kind or by sale & conversion into money, equally between my 
children now living, viz: the said William Glasgow Powell, Owen Bullitt 
Powell, George Cuthbert Powell, the said Aimee Elizabeth Powell and 
the said Lucy Powell, the descendants of any who may die before the 
time of division hereinbefore fixed, to have and take the share of their 
deceased parents, it being my intention that my said daughters shall 

have the whole of said net income in equal shares so long as they live 
and are unmarried, and upon the marriage or death of one, the whole 


shall then be paid to the other until her marriage or death, when the 
entire property is to be equally divided among my children and the 
descendants of any deceased child or children as hereinbefore specified. 
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Fifth: I nominate and appoint my said son, William Glasgow 
Powell, executor of this my will, and guardian of the persons of my 
said daughters, and direct that no security be required of him on his 
official bond, in either capacity: and I further empower him as Trustee 
to sell and convey any and all property hereby devised, without liability 
on the purchasers to see to the application of the purchase money, but 
charging my said Trustee with the duty of reinvesting the same accord- 
ing to the Trusts hereof, further authorizing him to change the form of 
such and all investments as the best interest of my children, shall, in 
his judgment require. 

Sixth: Should either or both of my said daughters be under age 
and unmarried at the time of my death, the income from the estate may 


be applied by my said Trustee toward their support, maintenance and : 


education, unless means therefor be supplied from some other source, 
of the sufficiency of which my said Trustee shall judge; but if he do not 
apply such income for such purposes, he shall reinvest the same, to be 
paid to them upon attaining full age, as above directed. 

In Testimony, whereof, I have hereto subscribed my name and 
affixed my seal in the City of Washington, District of Columbia, this 
twenty fifth (25th) day of May, 1895. 

/s/ Diana Kearny Powell (SEAL) 
Signed, sealed, published and declared by the above named testatrix, 
Diana Kearny Powell, as and for her last will and testament in our 
presence, who, in her presence and at her request, and in the presence 
of each other have hereunto subscribed our names as attesting 
witnesses. 

dead /s/ Reginald Fendall 
/s/ Leonard J. Mather 


/s/ Marfan H.S. (2) 


[Morgan H. Beach] (added by 
D.K.P.) 
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Excerpt from Exhibit D [To Motion] - Report of the American Archives Assn. 


In re: Estate of DIANA KEARNY POWELL 


: 1. WILLIAM GLASGOW POWELL 
b. September 8, 1871 
St. Louis, Missouri 
m(1) ALICE Van VOORHEES JOLINE --- 1. 
February 8, 1902 
Camden, New Jersey 
d. July 8, 1926 
Camden, New Jersey 


m(2) EMILIA CATHERINE LUMPERT--- 
November 24, 1928 
Washington, D, C. 
d, May 11, 1955 
Vence, Alpes 
Maritimes, France 


+2, OWEN BULLITT POWELL 


DIANA KEARNY 

b. January 4, 1844 

m.ROBERT RANDOLPH POWELL-~! 
June 21, 1870 
Cape May, New Jersey 

d. November 30, 1904 
Washington, D.C. 


b. August 12, 1872 
Cape May, New Jersey 
m(1) CLARELLA aka CLARITA STANLEY 1. 
May 25, 1910 
Chicago, Illinois 


m(2) MRS, MILDA E, BECKER 
June 9, 1918 
St. Jacob, Illinois 
d. March 26, 1936 
St. Jacob, Illinois 


: 3. GEORGE CUTHBERT POWELL 
b. July 26, 1876 
Cape Msy, New Jersey 
m(1) HELEN von LENTEN 
1910 
New York 
m(2) DOCIA McGOWAN 
March 12, 1939 
Hollis, Oklahoma 
d. February 3, 1943 
Amarillo, Texas 


: 4, AIMEE ELIZABETH POWELL 
b. September 22, 1879 
Cape May, New Jersey ------- - 
d. February 16, 1941 
Washington, D. C. 


: 5, LUCY POWELL 


b. August 24, 1881 
Cape May, New Jersey 
d. September 1, 1958 
Cape May, New Jersey 


| 
STILLBORN INFANT 
b. 1906 | 


San Fradicisco, Calif, 


DIANA TEMPLE KEARNY 
POWELL 

15, 1910 

. D.C. 


b Ape 
Washingt 


NO ISSUE 


OWEN B. POWELL, Jr. 

b. June|24, 1913 
Louisiana, Missouri 

d. July 15, 1935 
Louisiana, Missouri 


NO ISSUE 


[Filed October 5, 1960] 


FINAL ORDER GRANTING MOTION OF NATIONAL 
SAVINGS AND TRUST COMPANY FOR SUMMARY JUDGMENT 
AND DENYING OTHER MOTIONS 


This cause having come on to be heard on the motion of the National 


Savings and Trust Company, Successor Trustee, for summary judgment, 
requesting the instructions of the Court with respect to the proper 
distribution of the trust estate created under the will of Diana Kearny 
Powell, deceased, and on the motion of defendant Diana Kearny Powell 
for summary judgment, and upon consideration of the pleadings, exhibits 
and memoranda of points and authorities filed herein and of the argu- 
ments of counsel in open Court, and it appearing that there is no genuine 
issue as to any material fact herein, and it being the opinion of the Court 
that each of the five remaindermen designated in said will, namely, 
William Glasgow Powell, Owen Bullitt Powell, George Cuthbert Powell, 
Aimee Powell and Lucy Powell, received a vested remainder in one- 
fifth of said estate subject to being divested only by his or her death 
leaving descendants surviving prior to the time of distribution set forth 
in said will, and accordingly that as to each of said remaindermen who 
died prior to the time of distribution leaving no surviving descendants 
his or her remainder interest was not divested and now is distributable 
to his or her successors in interest, therefore, it is by the Court this 
5th day of October, 1960. 

ORDERED, as follows: 

1. That the motion of the National Savings and Trust Company, 
Successor Trustee, for summary judgment be, and the same hereby is 
granted. 

2. That the motion of defendant Diana Kearny Powell for summary 
judgment be, and the same hereby is denied. 

3. That the will of Diana Kearny Powell, deceased, is construed 
as providing that each of the five remaindermen designated therein, 
namely, William Glasgow Powell, Owen Bullitt Powell, George Cuthbert 
Powell, Aimee Powell and Lucy Powell, received a vested remainder 
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in one-fifth of said estate subject to being divested only by his or her 


death leaving descendants surviving prior to the time of distribution 
set forth in said will, and accordingly that as to each of said remainder- 


men who died prior to the time of distribution leaving no surviving 
descendants his or her remainder interest was not divested and now is 


distributable to his or her successors in interest. 

4, That the National Savings and Trust Company, Successor 
Trustee, file its final account herein, showing distribution of said trust 
estate, after payment of its commissions and costs and a reasonable fee 
to its attorneys herein to be approved by the Court, of one-fifth thereof 
to Diana Kearny Powell, surviving daughter of William Glasgow Powell, 
and one-fifth thereof to the successors in interest of each of the following, 
viz: Owen Bullitt Powell, George Cuthbert Powell, Aimee ae and 
Lucy Powell. 

5, That, for the purpose of making said distribution as aforesaid, 
said National Savings and Trust Company, Successor Trustee, be and it 
hereby is authorized to sell all the assets of said trust estate, both real 
and personal, and convert the same into cash. | 

AND IT IS FURTHER ORDERED that the motion and objections of 
defendant Diana Kearny Powell to the fourth report of the auditor, and 
the motion of said defendant to strike under rule 11 be, and the same 
hereby are denied. 


/s/ Alexander Holtzoff 
JUDGE 


[Filed May 8, 1963] 


PETITION OF NATIONAL SAVINGS AND TRUST COMPANY, 
SUCCESSOR TRUSTEE, TO REQUIRE BENEFICIARY OF 
TRUST ESTATE TO RETURN OVERPAYMENT 


RUST Ete St. -S  eeeee 
The petition of the National Savings and Trust Company sees 
fully shows to the Court as follows: 
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1. Petitioner is the Successor Trustee of the trust created under 
the will of Diana Kearny Powell, deceased, by virtue of an order entered 
herein on January 5, 1956. 

2. Upon the death on September 1, 1958 or Lucy Powell, the last 
surviving life tenant, the corpus of the trust estate became distributable 
under the terms of Item Fourth of testatrix' will, as follows: 

* * * equally between any children now living, viz: the 

said William Glasgow Powell, Owen Bullitt Powell, George Cuthbert 

Powell, the said Aimee Elizabeth Powell and the said Lucy Powell, 

the descendants of any who may die before the time of division 

hereinbefore fixed to have and take the share of their deceased 
parents, it being my intention that my said daughters shall have 

the whole of said net income in equal shares so long as they live 

and are unmarried, and after the marriage or death of one, the 

whole shall be paid to the other until her marriage or death, when 
the entire property is to be equally divided among my children, 


and the descendants of any deceased child or children as herein- 


before specified. 
At that time petitioner was aware that William Glasgow Powell, its 
predecessor as trustee, had died in 1955 survived by his only child, 
Diana Kearny Powell, and that Aimee Elizabeth Powell and Lucy Powell 
had died without surviving issue but it had no information with respect 
to whether Owen Bullitt Powell and George Cuthbert Powell were living, 
or if dead, whether they had left surviving issue, Further, it then was 
petitioner’s construction of the above provision, later to be proved 
incorrect, that said Diana Kearny Powell was entitled to at least one- 
third (1/3rd) of the corpus of the trust estate, and that if Owen Bullitt 
Powell and George Cuthbert Powell had predeceased the life tenant 
without surviving issue the said Diana Kearny Powell would be entitled 
to the whole. 

3. Accordingly, petitioner filed herein its third account and report, 
prepared as of December 10, 1958, showing distribution to said Diana 
Kearny Powell of one-third (1/3rd) of the personalty of said trust, 
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consisting of stocks with a value of $4,269. 13 and principal cash of 
$4,647 09, and setting forth that the remaining two-thirds (2/ 3rds) were 
being retained for future accounting pending an investigation by the 
American Archives Association as to the status of Owen Bullitt Powell 
and George Cuthbert Powell. | 
4, Upon approval of said account, petitioner paid to said Diana 
Kearny Powell the aforesaid principal cash and caused the stocks to be 
transferred to her name, but for the reasons hereinafter set forth, the 
stock certificates were not delivered to her by petitioner and it continues 
to hold the same. | 
5, At the completion of its investigation, the American Archives 
Association reported among other things that Owen Bullitt Powell and 
George Cuthbert Powell died on March 26, 1936 and February 3, 1943, 
respectively, without surviving issue. Thereafter, on or about August 31, 
1959 said Diana Kearny Powell filed herein a motion to compel petitioner 
to distribute the remaining corpus of ‘the trust estate to her as rhe sole 


surviving remainderman, attaching a copy of the American Archives 
report as an exhibit to the motion. 
6. After consideration of said motion, counsel advised petitioner 
that there was a question whether said Diana Kearny Powell was 
entitled to the whole corpus of the trust estate, or whether one-fifth 
(1/5th) thereof became indefeasibly vested in each of the children of the 
testatrix who died without issue prior to the death of the life tenant, 
the distribution thereof to await the termination of the life estate. 


7. By reason of the foregoing, petitioner opposed the said 
motion to compel distribution, and sought the instructions of the Court 
with respect to the proper distribution of the trust estate. After all 
persons known to petitioner having a possible interest in the trust had 
been made parties hereto, the matter came on for hearing and on 
October 5, 1960 the Court entered its order herein, which provided, 


inter alia:: 
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3. Thatthe will of Diana Kearny Powell, deceased, be and 
it is hereby construed as providing that each of the five remainder- 


men designated therein, namely, William Glasgow Powell, Owen 
Bullitt Powell, George Cuthbert Powell, Aimee Powell and Lucy 


Powell, received a vested remainder in one-fifth of said estate 


subject to being divested only by his or her death leaving des- 

cendants surviving prior to the time of distribution set forth in 

said will, and accordingly that as to each of said remaindermen 

who died prior to the time of distribution leaving no surviving 

descendants his or her remainder interest was not divested and 

now is distributable to his or her successors in interest. 

4, That the National Savings and Trust Company, Successor 

Trustee, file its final account herein, showing distribution of said 

trust estate, after payment of its commissions and costs and a 

reasonable fee to its attorneys herein to be approved by the Court, 

of one-fifth thereof to Diana Kearny Powell, surviving daughter 

of William Glasgow Powell, and one-fifth thereof to the successors 

in interest of the following, viz: Owen Bullitt Powell, George 

Cuthbert Powell, Aimee Powell and Lucy Powell. 

8. The ruling of the Court was affirmed on appeal (Powell v. 
National Savings and Trust Company, 1961, 111 U.S. App. D.C. 290, 
296 F.2d 412, cert. denied 368 U.S. 946); subsequent motions for 
summary judgment filed by Diana Kearny Powell purportedly on behalf 
of other parties to the proceeding were denied on the grounds of res 
judicata, and these rulings also were affirmed (Emilia L. Powell, et al. 
v. National Savings and Trust Co., et al., U.S. App. D.C. Nos. 17, 178 
and 17, 181, decided January 24, 1963). 

9, It having been finally determined by the Court, as aforesaid, 
that said Diana Kearny Powell is entitled to one-fifth (1/5th) of the 
trust estate, petitioner requested her to return the one-third (1/3rd) of 
the personalty of the trust estate previously distributed so that it would 
be in a position to file its final account and make distribution in 
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accordance with the Court's instructions. Said Diana Kearny Powell 
has refused to do so and under the circumstances petitioner has filed 
herein its eighth and intermediate account, prepared as of April 4, 1963, 
setting forth its claim against said Diana Kearny Powell and showing 


the amounts she and the other beneficiaries are entitled to receive under 
the Court's ruling. | 
WHEREFORE, the premises considered, petitioner prays that the 
Court pass an order requiring said Diana Kearny Powell to return to 
petitioner the distribution of cash and stocks previously made to her, and 
if she fails to do so, that a trustee be appointed to transfer title'to 
petitioner of the stock. = 


NATIONAL SAVINGS AND TRUST COMPANY 
Successor Trustee 


By /s/ J. Fontaine Hall 
DRURY, LYNHAM & POWELL 


By /s/ Henry H. Paige 
*x* * * 4 


Attorneys for Petitioner | 


DISTRICT OF COLUMBIL, ss: 
J. Fontaine Hall, being first duly sworn, deposes and says: lam 

Senior Vice President of the National Savings and Trust Company, 

Successor Trustee of the trust created under the will of Diana Kearny 


Powell, deceased, and am authorized to execute this affidavit in its 
behalf. I have read the foregoing petition subscribed by me and know the 
contents thereof; the matters and things therein set forth are true as 

I verily believe. 
/s/ J. Fontaine Hall | 


[JUART - dated May 7, 1963] 


[Certificate of Service] 
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[Filed November 15, 1963] 


ORDER REQUIRING BENEFICIARY OF TRUST ESTATE 
TO RETURN OVERPAYMENT 


FN 
Upon consideration of the petition of National Savings and Trust 


Company, Successor Trustee, to require Diana Kearny Powell, bene- 
ficiary, to return an overpayment made to her of a portion of the trust 
estate created under the will of Diana Kearny Powell, deceased, the 
memorandum filed in opposition thereto, and the arguments of counsel 
in open court, it is by the Court this 15 th day of November, 1963, 

ORDERED, as follows: 

1. That said 'petition be and the same hereby is granted. 

2. That said'/Diana Kearny Powell be and she hereby is directed 
to pay forthwith to said National Savings and Trust Company, Successor 
Trustee, the sum of $4,177.81 in cash and to endorse and transfer to 
said Successor Trustee the following securities: 

68 shs. common, The Cleveland Electric luminating Co. 

20 shs. capital, Socony Mobil Oil Co., Inc. 

184 shs. common, Atico Financial Corp. 

11 shs. capital, Union Carbide Corporation 

3. That Thomas D. Quinn, Jr., Esq. be and he hereby is appoirted 
as trustee herein, without bond, for the purpose of endorsing and 
effecting the transfer of the aforesaid securities to the said National 
Savings and Trust Company, Successor Trustee, in the event the said 
Diana Kearny Powell shall fail so to do within fifteen (15) days of the 
date of this order; provided, that a conformed copy hereof shall be 
mailed to her by registered mail within five (5) days of the date hereof. 


/s/ Edward M, Curran 
Judge 


[Certificate of Service] 


| 
[Filed November 18, 1963] | 
| 


NOTICE OF APPEAL | 
Notice is hereby given this 18th day of November, 1963, that 
Diana Kearny Powell hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 15th day of November, 1963 in favor of the Successor 
Trustee, National Savings and Trust Company against said Diana 
Kearny Powell. 


/s/ Diana Kearny Powell | 


[Certificate of Service] 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of Appellee, the question presented is 
whether the District Court was correct in requiring Ap- 
pellant to return a portion of the trust estate previously 
advanced to her, so that Appellee might make final dis- 
' tribution to all beneficiaries entitled thereto in accordance 
with the instructions of the Court. 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,292 


Diana KEARNY POWELL, 
Appellant, 
Vv. 


NATIONAL SAVINGS AND TRUST COMPANY, 
Successor Trustee, 
Appellee. 


Appeal From Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee is the Successor Trustee of the trust created 
under the will of Diana Kearny Powell, deceased. Upon 
the death of the last surviving life tenant on September 
1, 1958, the corpus of the trust estate became distributable 
under the terms of Item Fourth of testatrix’ will as fol- 
lows: 


* * * equally between my children now living, viz: 
the said William Glasgow Powell, Owen Bullitt 
Powell, George Cuthbert Powell, the said Aimee 


2 


Elizabeth Powell and the said Lucy Powell, the de- 
seendants of any who may die before the time of 
division hereinbefore fixed to have and take the share 
of their deceased parents, it being my intention that 
my said daughters shall have the whole of said net 
income in equal shares so long as they live and are 
unmarried, and after the marriage or death of one, 
the whole shall be paid to the other until her mar- 
riage or death, when the entire property is to be 
equally divided among my children, and the 
descendants of any deceased child or children as 
hereinbefore specified. (JA 3) 


At that time Appellee was aware that William Glas- 
gow Powell, its predecessor as trustee, had died in 1955 
survived by his child Diana Kearny Powell, the Appellant 
herein, and that Aimee Elizabeth Powell and Lucy Powell 
had died without surviving issue; Appellee had no infor- 
mation with respect to whether Owen Bullitt Powell and 
George Cuthbert Powell were alive and if dead whether 
they had left surviving issue. Also, it then was Appellee’s 
construction of the foregoing provision of the will, which 
later proved to be incorrect, that Appellant as the sole 
known surviving descendant of the testatrix was entitled 
to at least one-third of the corpus of the trust estate 
and that if Owen Bullitt Powell and George Cuthbert 
Powell had predeceased the life tenant without surviving 
issue she would be entitled to the whole. 


Under the circumstances Appellee agreed to make an 
advance distribution of one-third of the personalty of 
the trust to Appellant and it therefore filed in the Court 
below its third account and report, prepared as of Decem- 
ber 10, 1958, showing distribution to Appellant of stocks 
with a value of $4,269.13 and principal cash of $4,647.09 
and setting forth that the remaining two-thirds (34rds) 
were being retained for future accounting pending an in- 
vestigation by the American Archives Association as to 
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the status of Owen Bullitt Powell and George Cuthbert 
Powell. Upon approval of the account, Appellee paid the 
principal cash to Appellant and caused the stocks to be 
transferred to her name; however before the stock certifi- 
cates were delivered to Appellant her right to them came 
in question, as is set forth below, and Appellee continues 
to hold them. 


When the American Archives Association completed its 
investigation it reported among other things that Owen 
Bullitt Powell and George Cuthbert Powell died prior to 
the last life tenant without surviving issue, and there- 
after, on or about August 31, 1959, Appellant filed in 
the Court below a motion to compel Appellee to distribute 
the remaining corpus of the trust estate to her as the 
sole surviving remainderman. After considering said 
motion, its counsel advised Appellee that there was a 
question whether Appellant was entitled to the whole 
corpus of the trust estate, or whether one-fifth thereof 
became indefeasibly vested in each of the children of the 
testatrix who died without surviving issue prior to the 
death of the life tenant. Accordingly, Appellee opposed 
the motion and sought the instructions of the Court with 
respect to the proper distribution of the trust estate. 


On October 5, 1960, the Court below entered an order 
construing the will of Diana Kearny Powell, deceased, and 
instructing Appellee with respect to distribution (JA 
6-7). Among other things that order provided: 


3. That the will of Diana Kearny Powell, deceased, 
be and it hereby is construed as providing that each 
of the five remaindermen designed therein, namely, 
William Glasgow Powell, Owen Bullitt Powell, George 
Cuthbert Powell, Aimee Powell and Lucy Powell, re- 
ceived a vested remainder in one-fifth of said estate 
subject to being divested only by his or her death 
leaving descendants surviving prior to the time of 
distribution set forth in said will, and accordingly 
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that as to each of said remaindermen who died prior 
to the time of distribution leaving no surviving de- 
seendants his or her remainder interest was not 
divested and now is distributable to his or her suc- 
cessors in interest. 


4. That the National Savings and Trust Company, 
Successor Trustee, file its final account herein, show- 
ing distribution of said trust estate, after payment 
of its commissions and costs and a reasonable fee 
to its attorneys herein to be approved by the Court, of 
one-fifth thereof to Diana Kearny Powell, surviving 
daughter of William Glasgow Powell, and one-fifth 
thereof to the successors in interest of the following, 
viz: Owen Bullitt Powell, George Cuthbert Powell, 
Aimee Powell and Lucy Powell. 


The ruling was affirmed by this Court, Powell vs. Na- 
tional Savings and Trust Company, 1961, 111 U.S. App. 
D.C. 290, 296 F.2d 412, cert. denied 368 U.S. 946, and 
subsequent collateral attacks on the ruling by Appellant 


were denied by the District Court on the grounds of res 
judicata and affirmed here, Powell vs. National Savings 
and Trust Company, 1963, 114 U.S. App. D.C. 269, $14 
F.2d 274. 


It thus having been determined finally that Appellant 
was entitled only to one-fifth (1/5) of the trust estate, Ap- 
pellee requested her to return the one-third (14) of the per- 
sonalty of the trust estate previously distributed so that it 
would be in a position to file its final account and make 
distribution in accordance with the Court’s instructions. 

Appellant refused to comply with the request, and ac- 
cordingly Appellee filed a petition in the Court below 
setting forth the foregoing facts and requesting an order 
directing Appellant to return the previous distribution 
(JA 7-11). Appellant opposed the petition, the matter 
was heard in open court and subsequently on November 
15, 1963 the Court entered an order granting the petition 
(JA 12). This appeal followed (JA 13). 
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ARGUMENT 


As she has on her two previous appeals to this Court 
involving the distribution of this trust estate, Appellant 
asserts the Court below erred in not upholding her claim 
to the entire corpus of the trust. However that question 
has been litigated and determined against her and Appel- 
lant’s present contentions clearly are res judicata, Powell 
vs. National Savings and Trust Company, supra. 


CONCLUSION 


The order of the District Court should be affirmed or 
the appeal dismissed as frivolous. 


Respectfully submitted, 


ARTHUR P. Drury 
JOHN M. LYNHAM 
JOHN E. POWELL 
Henry H. PAIGE 


312 Colorado Building 
Washington, D. C., 20005 
Attorneys for Appellee, 
National Savings and Trust 
Company, Successor Trustee 


